JNITED STATES TSTRICT COUR F"‘EB
. MRTRICT OF SOUTH CAROLINA :
In Re: Freparation of Jury j FEB 2% 19%1

instructions for cases OEDEER LARRY W, FROPES, CLERK

assigned to Judge Duffy ' HC - 2: q 6 _ 00 2 6 " 2 3 CHARLESTON, 50

All proposed jury instructions are required w be submitted in the foffuwing format:

1) The parties are required 4o jointly submit one sct of instructions. To this end, the pariies
are required to serve their proposed instructions upon each other two woeks prior to trial. The
partiey should then meet, confer and submit to the court one complete sct of agreed upon joint
instructions as woell as any dispoed supplemental imstructions,

M [t the parties cannot apree upon one enrire 2ot of joint instructions, they are required to
submit those joint instructions that bave been agreed upon {and labeled as Joint instruction No.

- ). and submit those disputed supplemental instrietions which are not agreed upon and
(labeied as Supplemental Instruction No. % Leégal authority should be cited in all
nslructons. kach supplemenid instruetion shoold list any parry requesting the instruction as
well a5 any parly ohjeeting o the instroction. Along with the notation of the parties objecting to
or requesting the insiruchor, (he supplemental instraction should eite the legal authority in
supipart of the requesied instruction and the specific basis for cach objection to the instruction.
Objeciions should specitically set forth the objectionable material in the propased instruction.
The ehjection shall contain citation te authority explaining why the instruction is improper and a
concise statement of argument concerning the instruction. The numbering of supplemental
instructions should begin where the agreed upon joint instructions end. A sample of each type of
instruction {agreed vpop and objecled o) is attached hereto for your relerence. Turther, a
cemplete sample sel of insirections 1s available tor viewing in the Clak of Court’s atfice.

c) It legal authority is cited that is not reported in the South Fastern Reports or Federal
Reports, copies of the cited autharity shauld be altached.

) [I s nol pruper for the parties to merely agree vpon the peneral instructions, and then
subrmuil their own set of subslanlive instructions. The panics are cxpected to meet, confer, apree
and dratt the subslantive msuruetiony for the case, The partics should prepare for filing one set of
Juint and supplemental instructions signed by counsel (or each party.

£ These joint instructions and suppicinental disputed instructions must be filed, in
duplicate, seven dovs prior to trial.

1) All instructions should be conese, understandable and peuwal statements of law.,
Arpumentative or formula instruetions are improper, will not be given, and should not he
submitted.

ol Failure to comply with any of the above instructions may subjeet the non-complying
party andfor its amorneys m syunclions.

IT IS SO ORDERED. WL
_ ~)

PATRICK MICHAFRL OTFFyY
U.5. Distriei Judge

February 21, 1996
Charleston, 5.C.



IN THE UMITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLIHA
CHARLESTON DIVISION
CIVIL aCTION NQ, 2:92-1701-B
GAMEEL GHRAPRIZL, ¥.D., |

]
]
Plaintiff, }
) HEFENDANT‘ 8
VE. ] SUPFLEMENTAL REQUEST TO
[ CHARGE NG. 1%
SPECTRUM EMERGENCY CARE, j
!
b
}
!

IHC.

Defendant.

I CHARRGE YOO THAT

The parties agree that there was a contract for services
between them. The contract pravided "either party may terminate
this Agreement immediately in the event of a material breach by

the other party.”

Plaintiff‘s obijecticon: First sentence is all right. Sac?nd
sentence 18 a partial guate from Faxr. 10b of the contract, which
nead to be guoted o full.



IN THE UWITED STATES DISTRICT COURT
FOR THE JISTRICT OF SOUTH CAROLIHA
CHARLESTON LIVISION
CIVIL ACTION NG, 2:%32-1701-8
GAMEEL GHAFRIAL, ¥.D.,
Plaintiff,

V5.

JOINT REQUEST TO
CHARGE HO. _|
SPECTRUM EMERGENCY CARE, —_—
INC.,

Defendant.

et P e T R e e e et

I CHARGE ¥OU THAT

It is5 the imperative and swarn duty af the jury to hear and
determine this case precisely upon the svidence. In determining
questions of fact, you are not at liberty to indulge in
conjecrturas not based upon avidance introduced in this case, nor
are you at liberty to follow your own ideas of what the law is or
ought to be. 0On the contrary, you should look salely +o the
evidance for -he facts and to the instructions given by the Court
for the law, and return & verdict according +to <he facts
astablished by the evidence and the law laid down by the Court.
Sympathetic fealings have no place whataver In the trial of the
case in a court of justice. You should disregard all iInfluence
and determine the case at bar according te the law and te the
evidence given you in open court, regardless of who the parties

are, and with fairness and impartiality.

PLAINTIFF AGREES: Eaﬁl‘L
DEFENDANT AGREES : AL AL



IN THE UNITED STATES DISTRICT CQURT
FOR THE DISTRICT CF SOUTH CAROULINA

CHART.ESTON DIVISICOHN

CAMEEL CGHAPRIAL, M.D., “.h. 2:92-1701-B

Plaintiff

1
)
3
i
V5. '_i
y PLAINTIFF'S SOPPLEMENTAL
) INSTRUCTION NO. L As
SFECTRUM EMERGENCY }
CARE, INC., )
)
1
b

Defendant .

Contract: normal terpmipsation date., "Where a conptract for

personal services Ls for a definite term, it normally terminates
when the specified time expires." In this case, the term is an#
year, with automatic renewal terms of one year provided.

Anthority: Contract, Par. 10{a) “This Agreement shall be in
affect for an initial term of One (1) year from December 9, 1383
through December 3, 1990, and shall be autcomatically renewed for
successive One (1) year terms thereafter, unless cither parcy
gives written notice to the other party of its intention to
terminate this agqreement, such motice to be given no later than

Ninety (90) days prior to the last day of the chen-axisting
term. "

DEFEMNDANT 'S OBJECTICOH:

The last sentence of this instruoction should be excised
hacaunse it seeks te charge the Zacts of the case, Walker v. New
Mexico & S.P.R. Cao., 165 U.S. 583, 41 L.Ed. 837, 17 5.CT. 421
{1897), and is not a complete statement of the CONLTACT
provision. The contract automatically renews aniy if neither
party gives notice of termination at least 70 days prior to the
lasr day of the contract term.

LG




JURY CHARGES

SAMPLE SET FOR JUDGE PATRICK MICHAEL DUFFY

Note:

If multiple defendants object to a plaintiff's charge, all
objections must be on the same page as plaintiff’s
charge. Defendants should identify themselves next to
their objection.



[k . - - -

JOTRT INSTRUCTION NG, _ 1 MY 21993

(Section 1983} LRI s
nEyery person, who under color of any statute, requlaktion,
custom or usage of any state . . . subjects or causes to be
subjected any citizen of the United States . . . to the deprivation
af any rights, privileges or immunity secured by the constitution
and the law shall be iiable to the party injured im an action at
law, sult in equity, or cthex proper proceedings for redress.”

42 U,5.C. § 1983 (1986).

Under Section 1983, HMr. Fletcher must show that (1) the
Defendants deprived him of a right secured by the Coanstitution and
the laws of the United States and {2) that the Defendants acted
under color of state law.

Monell v. Degb. of Social Services, 436 U.S5-. 658 {1378B).

@&



JOINT INSTRUCTION NO. 2

{Punitive Damages Under § 19383)

Yo may award punitive damages under § 1983 only if you find
that the Defendant’s conduct was "motivated by evil motive or
intent" or that it involved "reckless or callous indifference to
the federally protected rights of cthers.”

Moody v. Ferguson, 732 F.Supp- 627 (D.S.C. 19B9}.




JOINT IHSTRUCTION HO. 3

{Saction 19883

The Court in its discretion may allow the prevalling party . . . a
reasaonable attorney‘s fee as part of the costs. In awarding an
attorney’s fee . . . the court, in its discreticen, may include
expert fees as part of the attorpney‘s fee.

42 U.8.C. § 1988 (Supp. 1993).



JOINT INSTRUCTION NO. 4
{Damages |

Damages, other than nominal damages, are not presumed to flow
from every deprivation of procedural due precess; in order for a
Plaintiff who has suffered a deprivation of procedural due process
to recover more than nominal damages, he must alsc prove that
procedural deprivation causcd some independent compensable harm.

Burt v. Abel, 5B5 F.2d 613 (4th Cir. 1978).



JOINT INSTRUCTION NO. 5

(South Caralina Constitution, Art. I §§ 2 & 3)

§ 2: Religicus freedom; freedom of speech; right of assembly and
patition

The general Assembly shall make 1o law respecting an
astablicshment of celigion or prohibiting free exercise thereof, or
abridging the freedom cof speech or of the press; or the right of
tne people peaceably to assemble and to petition the government or
any department thereof for a redress of grievancea.

8.0, Const., art. 1 § 2.

§ 3: Privileges and ‘umunities; due process; egual protection of
laws=.

The privileges and immunitiss of cizizens of this State and of
fhe United States under this Constituticn shall not he abridged,
nor shall any person be deprived of life, liberty, or property
without due pracess of law, oot shall any person e denied the
agqual protection of the laws.

5.0, “onat., art. 1 & 3.



JOIRT INSTRUCTION NO. &

(First AZmendment]

Congress shall make no law respecting an establishment of religion,
or prohibiting the free exersiss thereof; or abridging the freedom
af speech, or of the press; or the right of the people peaceably to
assembla, and to petition the Government for a redress of
gEriEVances.

11.8. Const. amend. L.



JOINT INSTRUCTIGH HO. 7

{Content-neutral]

The principal inguiry in determining content neutrality in
speech cases is whether the government has adopted a regulation of
speach becanse of disagreement with the message it conveys.

Ward wv. Rock Against Racism, 491 0.5, 781 (19893 Clark ¥.
Commynity for Creative Non-Violence, 168 U.S. 2BB (1984).

The governmment‘s purpose for adopting the regulaticn iz the
controlling consideration. A regulatisn that serves pUrLposes
anrelated to the content of expression is deemed neutral, even if
it has an inecidental effect on some speakers or messages but not
athers.

Ward v. Rock Against Raejsm, 491 U.S5. 781 ([1883); see Renton v.
Plavi ime Theatres, Iac., 475 C.3. 41 (19867).

covermment regulation of expressive activity 1s content=-
neutral so long &a it is justified without reference tc the content
of the regulated speech.

Ward +. Rock Against TFRagism, 491 U.S. 781 (19P9); Clark v.
Community for Creatjve ron-Yiolence, 468 U.S. 288 (1984).




JOINT INSTRUCTION HO. 7

{Regulaticns Restricting Speech)

while the standards in the statute restricting expressive
activity may be flexible and the officials implementing them may
exercise consideranle discretion, perfect clarity and precise
guidelines are not required in order for it to survive
eonatitutional scrutiny.

Ward v. Rock Against Hacism, 451 U.S. 781 ([19891; see Gravned v.
fity of Rockford, 408 U.5. 104 11972 .




JOINT IWSTRUCTION HO. 2

{faptive Audience)

The gavernment has a significant interest im protecting
cirizens from being held ag a captive audience tg even protected
speec.

Captive audiences Lag¢lude Ehose unable ta escape the
compiained about speech. & captive audience that is entitled %o
protection may exist outside of the home. The principle is
grounded on the concept of privacy and thus although the protection
is mast often extended to those within their homes, it may be
oxtended ta any situation In  whnich privacy intereats are
substantially threatened bacause individualg capnot 89scape
bhombardment of their senzibilities.

Beanfort . Baker, s.C. , $32 S.BE.2d 470 (1993); Eages v.

———

Marvyland, %69 &.2d 04 (1990), cert. denied, 496 U.3. 838 (1991).




JOTHNT INSTRUCTION NO. 10
{Duty @I Municipal Authorities]
The City af Charleston has a duty of maintaining the safety

and order upon its streets for the comfort and convenience of the
community.

City of Darlington ¥. cranlev, 239 5.C. 13%, 122 §.E.2d 207 {1361}.



JOINT INSTRUCTION WO. _ 11

(Disturbing Schools)

w1t shall be unlawful:

{l) For any person wilZully or unnecessarily [a) to interfere

with or to disturb in any way or in any plage the students or

teachers of any schoal or college in this #tate, (b) ta leoiter
akheut such school or college premises or (e} te ackt in am
obnoxious manner thersonj

{2} For any vperson to {a) enter upon auy such schoel or

college premises or (b laiter around tae premises, except on

pusiness, without the permission cf the principal or president
in charqge.

Any person violating any of the provisicns of this secticon
chall be gquilty of a misdemsanor and, on conviction, thereof, shell
pay a fine of not less than one hundred dollars nor more than cne
thousand dellars or be imprisoned in the county jail for not less
+han thirty days nor more than ninety days."

5.0, Code Ann., § 16-17-420 [Law. Co~op. 19763,



JOINT INMSTRUCTION NO. __12
(Charleston Mupigipal Code == § 21-16})

§ 21-16: Loud and Unna2cessary KHoises Restricted:

all clamorous c<Tying of wWaras, singing, whooping or other
obstreperous, wanton and pnoscessary noises, either in the day cime
or at night, calculated to disturh the peace and quiet of the city,
whether in the public streets or within =ncloasures, publie or
wrivate, are probibited.

Charleston Cocde § 21-i6 (1383).



JOINT ENSTRUCTION HO. 13
(Charleston Municipal Cade -= § Z1-1077
§ 21-107
Ne person shall enter upon school or college premises, cor
lpiter around the premises, except on business, without the

permissicn of the principal or person in charge.

rharieston Code § 21-107 [1985).



JOINT IHNSTRUCTICN HOC. L.

(Charleston Municipal Code -- § 21-108}
g 21-108: Zoitering; police arder te diaperse:

ta} MNo persen shall toiter, loat, wander, stand or remain idle
sither alene and/ar in consort withk others in a public place in
such manner sa as La:

1) obstruct any public street; public highway, public
sidewalk or any other public place or building by hindering oI

impeding or tend to hinder or -impeded the free and uninterrupted
passage of vehicles, traffic or pedestrians.

(2] Commit imn or upan afy publiz street, public highway,
sublic sidewalk or any ather public place or building any act or
thing which is an abstructisn or interference to the Iree and
uninterrupted uwse of oroperty or with any business lawfully
condoctea by anysne in QI upon 4ar facing <r fronting any such
public street, public highway, public sidewalk or any other public
place or building, all of which prevents the free and uninterrupted
ingress, egress, and regress, therein, thereon, and thereto.

(b} When any persen causes any of the conditions or commits any
acts enumerated in paragraph (&} of this section, a police officer
or any law enforcement offirer shall order that person to stop
causing or committing such conditicns and to move on or disperse.
any person who fails or refuses to obay such orders snall be quilty
of a vioclation of this s=ection.

charleston Code § 21-108 (1285).



JOINT INSTRUCTION KO. L5
(City of Charleston Municipal Code -— § 21-10%)
5§ 21-109 Disorderly Conducit Prohibited.

(b} & person shall be guilty of disorderly conduct if, with the
purpose of causing public danger, alarm, niisance, ar 1f his
condnct is likely te cause public cdanger, alarm, disorder or
nuisance, he wilfully does any of the fallowing acts in a public
place:

{5} Cbstructs, either singly or together with other persons,
the flow of wehigular or pedestrian traffic and refuses to clear
such public way when ordered to do =a by city palice or other
lawful authority known to be such;

f8) Makes or causes to be made any loud, hoistercus and
unreascnable noise or disturbanee to the annoyance of cther persaons
nearby, or near Lo any public highway, road, street, lane, alley,
park, square, Oor CONMOL, wnereby the public peace iz broken or
disturbed, or the public annoyed.

(c) This saction shall not be construed to suppress the right to

lawful assembly picketing, public speaking, or other lawful mode of
expressing public cpinion not in contravention of other laws.

Charlestan Code § 21-1409 (1985},



JOINT IHNSTRUCTION RO. 16

{Assault)

asgault occurs if a person hag been placed in the reascnable
apprehensian of bedily harm by the conduct of ancther.

Moody v. Ferguson, 732 F.Supp- €27 (D0.5.C. 1989}).

A law enforcement officer is priviieged to u3ae lawful force in
making an arrest. The officer is only liakle for assault if he
pses farce greater than is reaconably necessary under the
circumstances.

I.d'

The reasonableness o excessiveness of the force necessary ia
a matter ta ke determined in the light of the circumstances as they
appeared to the officer at the time of the arrest.

FKennedy v. United States, 3583 F.3upp. 1119, 1124 (D.5.C. 1984).



JOINT INSTRUCTION HO. )
{Punitive Damages for Assault)

A Plaintiff may only recover punitive damages for assanlt when
+he Defendant‘s actions are willful, wanton or in zteckless
disrogard of the Plaintiff’s rights.

Moody v. Fergquson, 32 F.3upp. 627 (D.S.C. 1383,
The standard used in determining whether punitive damages should be
awarded is whether a person of ordinary prudence wonld conclude the

act was done in reckless disregard of another s rights.

Id.



JOINT IMSTRUCTION HC. 18

{Probable Cause)

An officer has probable cause to arrest if the facts and
circumstances are suffieient to warrant a prudent peraon in
nelieving the suspect has committed the grime with which he is
charged.

Moocdy w. Ferguson, 732 F.Supp- £27 [D.S.C. 198%9).



JOINT INSTRUCTION HO. 19
{Unlawful Arrest]
An Upnlawful Arrest is one made without probable causa.

United States v. Watson, 423 U.S. 411 (1976"); Pritchard v. Perry,
08 F.2d 423 (4th cir. 1975); Street v, gurdyka, 492 F.2d 368 (4th
cir. 1974); EKengedy ¥. United Statas, 585 F.Supp. 1119 (1984).

Police Aetion with respect to an arrest iz not actionable
whera there 1s probable cause for the arrest and where the
arresting officer acts in good faith.

Piersen v. Ray, 386 U.S. 547, 549 (1967); Eslinger v. Thomas, 476
F.2d 225, 229 {4th <Cir. 13%73); Kenpnedy w. United States, 585
F.Supp. 1119, 1124 {D.S.3. 1984).




JOINT IMSTRUCTION HQ. 20

(Intentional Infliction of Emotienal Distress)

In order =o recover for Intenticnal Infiirtion of Emetional
pistress the Plaintiff must show that:

(1} the Defendant intenticnally or recklessly infllcted severe
emotional distrecs or was cartain or substantially certain
that such distress would result From his condocot)

(2) the canduct was 5o extreme and cutrageous as to exceed all
posaible bounds of decency and must be regarded as atrocious,
and utterly intolerable in a civilized community;

(3} the actions of Defendant caused the Plaintiff‘s emoticnal
distress; and

4} the emoticnal cistress suffered by the Plaintiff was
severe so that no reascnable man could be expected to endure
itf

McSwain v. Shei, 304 5.C. 25, 402 S.E.2d §90 {1991); Eord v.
Hutson, 276 5.C. 1537, 276 S.E.2d 776 [1l981%.




JOINT INSTRUCTION HNO. Z1
{Injunctive Relilef)

Courts generally will not interfere by injunctiocn in cases of
nuisances, trespasses and like injuries to property when the

parties can have complete redress in a court of law unless it
appears that irreparable mischief will ke done by withholding the
process, or whera damages that will resuit to the complainants are
incavable of being inadeguately measured, or whare the mischief is
such, from its continucus and permanent character, that it muat

occcasicn constantly recurring grievances, which c¢annot ba otherwise
prevented.

Charlestop Joint Venture v. McPherson, S.C- __, 417 5.E.2d 544

(1994}




JOINT THSTRUCTION MO. 24
{Teat for Regulating Speech in a Fukliz Forum)

While the Canstitutional guarantee to freedom of speech 15 a
valuable right critical to every citizen, the right is not
absolute. The State may regulate such protected speech through
enforcement of content~neuwtral, time, place and maaner restrictions
which are narrowly tailored to serve a significant governmental
interest and leave open ample alternative avenues of communication.

Ward v. Rock Agaipnst Racism, 481 J.H. 781 {198%); GROW v. Campbell,
704 F.cupp. 644 (D.C. S.C. 1989); city of Beaufort v, Baker,
3.C. . 432 S.E.2d 470 (1893).

Rastrictions on the time, place or manner of protected speech
are pot invalid simply because there i1s some imaginable alternative
that might be less burdensome on speeth.

Ward v. Bock Against Racism, 391 U.3S. 781 (198%); United States v.
AlberTini, 472 U.S. 675 (19283)-




JOQINT INSTRUCTION NO. 23

{Governmental Interest)

Although public sidewalks, city streets and parks are
traditional public fora, the government has a significant
governmental interest in protecting its citizens from excessive and

unwelcome noise in these areas.

Ward v. BRoo ainst Racism, 491 U.&. 781 (1989); Bsaufort wv.
Bakel, 3.C. , 432 S5.E.2d 470 {1993}.



JOINT I[NSTRUCTICOHN WO. __24
{Narrowly-tailored)
The requirement cof narrewly tailpred is satisfied as long as
the regqulation promotes a subetantial government interest that

would be achieved lass eifectively absent the regulation.

Ward v. Fpek Against Racism, 491 U.S, 781 {1.989); United States v.
Albhertini, 472 U.5, 675 (1383).




JOTHT IMNSTRUCTION HO. a3

(Eleventh Amendment}

The judicial power of the United States shall not be construed to
extend to any sult in law or equity, commenced or prosecuoted
against cne of the Dnited States by Citizens of another State, or
by Citizemns or Sukjects af any Foreign Stata.

U.8. Const. Amend. 11l.



JOINT THSTRUCTION 0. 26
{Eleventh Amendment Bar)

Absent the consent of the state, the Eleventh Amencment bars

any r=troagtive combensatary relief which would be paid cut of a
state breasury.

Quern w. Jordap, 440 U.5. 332 {1979); Mchdoo w. Toll, 591 F.Sopp.
1399 {D.Md., 19584).



JOINT INSTRUCTION HO. 29
(Faurteenth Amendment)

"Ha State shall make or enforce any law whick shall abridge the
privileges or immunities of citizens of the United Etates; nor
shall any State deprive any person wf 1life, literty, or property,
without due process of law; ner deny any DBrson within its
jurisdiction the egual protection of the laws.

U.5. Conpst. Rmend 14.



JOINT INSTEUCTION WO, 28

(Fourtsenth Amendment Protection]
Phe Tourteenth aAmendment does not protect against ail
deprivations of life, liberty and property but cnly against those
deprivations "without due procead of law.”

Baker v. McCollan, 443 U.S. 137, 145 {1979).




JOINT INSTRUCTION HO. 29
(Iniury to Reputation)

Injury to reputation in itself is net a deprivation of
liberty. However, if governmental acts so injure a per=on’s
raputation that he will have lost significant associational or
employment opportunities, there is a loss of liberty.

Papl v. Davia, 424 U.8. &93 (1974



JOTINT INSTRUCTICH HO. id

{Free Exercise (lause)

"Overt acts prompted by religious beliefs or principles are
not pretected by the First Amendment when they are in confliect with
governmental regulations which have been enacted for the general
walfare and health of people and 1n the public interest.”

Mclaughtin v. McGee Aras. Co., Ioc., 658 F. Supp. 117 (W.D.N.C.
19887 .




JOINT INSTRUCTION HoO. 11

[ Forum)

In distinguishing betwsen Che different teats used <o
detormine whether prohibition of speech wioclates the Constitution,
you must Ffirst determine whether forum the speech is being
delivered in is publiz or private.

Ip order to gualify as a public forum, a facility must present
an cpen-endad invitation to the oublic to use its premises for any
and all purposes. City sidewalxs, straets, and public parks are
all examples of public fora. Traditional public fora are those
places which by long traditian or by government fiat have heen
devoted to assembly and debate.

Cornelius w. HAACE Leoal Defense & Educakion Tund, 473 U.S. 788
{1985); Charleston Toint Venture v. MePherson, 5.C. ; 417
S.E.2d 544 (1992).

If the facility or area, is not a public forum, then it is a
private forum. The type of forum determines which test you shounld
gss to determine whether the restriction on =speech 1isa
Constitutional.

Cornelius v, MAACY Leqgal Fefen=e & Education Fund, 473 U.S5. 788
{1985}




JOINT INSTRUCTICH NO. a2
{University Campus)

A university or college campua may b= a traditional public
farum as to its students but not necessarily as to the public at
large.

fornelius v. NAACP Tegal Dafense & Eduratioral Fund, 473 U.5. 788

(1985); Widmar v. Vincent, 454 U.5. 263 [12El).

School camplses may bhe deemed public fora for the purpose of
the First Amendment only if school authorities have, by policy or
practice, cpened the facility for indiscriminate use by the general
Pu.bli": .

Hazelwood School District v. Kuhlmeisr, 484 U.s5. 260 [19BE).




JOINT ITNSTRICTION HO. 33
(Public Property as a Private Forum)

public property which is not by tradition or designation a
forum for public cemmunication may be reserved by the stats fgr its
intended purposes, communicative or otherwise, as long as the
requlation on speech is reaganable and not an effort to suppress
expressicon merely hecause public officials oppose the speaker’s
view.

Corneliys v. WBACE Tegal Defense & Educational Fund, 473 U.s. 788

(1985); City Council of Los Angeles v, Taxpayers for Vinecent, 445
7.5. 789 (1%84).



JOINT INSTRUCZION NO. 24
{Punitive Damages)

Punitive damages will not be awarded against a municipality
unless expressly authorized by statute.

City of Mewpart v. Fact Concerts, Inc., 435 U.5. 245 (19B1).




JOINT INSTRUCTIOH NO. a3
(Construing a Statute)

When construing a statute you must apply the pormal meaning of
words of common understanding.

Beaufort v. Baker, ___ S5.C. , 432 S.E.2d 470 (1993); Eanea v.
Marvlignd, 569 A.2d 604 (19904, cert. denied, 496 U.S. 938 [1991).




DEFENDANT 'S SUFPLEMEMTAL THSTRUCTION M. 2B

TACTUAL DAMAGES)
In zeneral. dJdaomages based on {he  abstract  “value”  ar
"importance” of confatiluticnal ighrs are nol 2 permissible element

ol compensatory rdomages.

Memphis Community Sch, Bisgh. ¥, Stnchura, 77 U.3. 29%. 314 (1986},

Thus. for deprivatien aof most constitutiaonal rights,
cuompenszatary dJdamages must be proved and may noti be presumed;
‘without proof oif substantizl injury only nominal Jamages may be
recovered.

Memphis Community Sch. CigT. ¢, Stnchura, %77 U.5. 299. 310 (13843,
Carev_v. Pipaus, 3% .8, o7 11978,

PLAINTIFF'S CQBIECTION: Thixz 15 not the complete rule of law as
enuneiated by the United Stotes Supreme “ourt in the above case.
The jury, under the Memphis Commnunily School Distriet analysis. can
award actual damages for the olaintiff’'s injuries, inciuding mental
and emotional distress and injury to reputation. without putting an
"abstract value™ on the cons litutional rights violaled hy the
defendant.




DEFENDANT S SUPPLEMENTAL INSTRUCTLOH HO. 37
(Na Viclation of Civil Rights)

An arrest by a police cfficer does not viclate the arrestee’s
=ivil rights under the color of state law 1f the officer had
probable cause to balieve that the arrestee committed a criminal
ofifense.

Fisher v. Washipgton Metrapolitan Area Trangif Anthority, 690 F.2d

133 (4th Cic. 1982).

IF the Defendant did not vioclate the Plaintiff‘s federal
sonstitutional rights by the arrest, the Plaintiff will nat have a
§ 1983 claim against the Desfendants.

:di



PEFEMDANT 5 SUPPEEMENTAL INSTRUCTION M. i3

iRIGUT TO FREE SPEECH)

In Seuth Carolina, the r:ght 1o freedom of speech and assembly
iz not absolute and wmust e oxercised In subordination to Lhe

seneral sublic's comiort and conveniencr and in consonance with
prace and Aood arader .

ity of Darlington ¥. jtantey, 239 8.C. 139, 122 3.C.2d 207 (19617 .

PLAINTIFF'S OQRIECTION: This case relates to regulation [or prior

cestraint and 1his language takes the lern of judicial dicta sather
than = rule af .aw applicables 0 the case at bar.
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DEFESNTANT 'S5 SUPPLEMENTAL INESTRLCTION N0

{RELLEF LMNDEE SECTION Y9831
Ablaintifl net entitied to relief under Guetion |2E8Y whaore
the slate court provioes redress tor commen ‘aw actions of talse
arrest and false imprisonment absent allegatinns that tha arresting
afficers asted puruuani <o catabl.shed state procedure.
794 F.2d 1129 (&th Clp. ) ce8rT. denjed, %79 Z.3. Yui

is

Davis v. Robbs,

(19861,

that Lhe arresting ocfiicers
smt [mrtn in the ocomplsint

Allegations
and reoperitive.

mave been

PLAIMTITF'S OBIECTION:
irreiovant

acted purcuant to arcocdurs
and 1his instruction therefure

(I



DEFENDAMT "5 SUPPLEMEMTAL IMSTRUCTION NO. &0

(FALSL IMPRISONMENT AND FALSE ARRELST UNDER SECTLION 1122)

I order lor an action for false imprisunment or false arrest
e be actionable under tention |%583. Mr. Fletcher must show Lthal a
ronstitutional right was viwlated, The rori of false imprisonment
doss noti hecome a vielation of the Fourieenth Amendment merely
hecause a Delendant 13 2 state official.

Baker v. MeCgllan, 631 .5. 137 (1979}; Weper v. Vijlage of Hannver
Park., 768 F.Supp. (32 (N.DO.ill. 19910,

The facl that the arrested person i=2 innogent of the charge
contained i1 the arrest warrant iz largely irrelevant 1o mis claim
af Jdeprivation of Liberly without due process of taw. The arrest
itself musl be constituticnpally deficirn- i order for Seotion 1954
to apply.

Baker w. MaCgllan. %3 1.5, 137 119791%).

AR arrest does nol zive rize -n a cause of aetion for
deprivartion of Ciwil Rights if 1t was mado with a valid warrant or
under probable cause.

Prite v. Hackett, 44l F.Supp. 52 4W.L.Wis. !377).

an nfficer has o prebable cause to arre=t if facls and
cirrnms Lances are sufficient to warrant Eer1lef by & prudent persen
~hat a suspect has cemmitted 2 crime for which he is chargen.

vigody v. Ferguson. 731 [F.5upp. A27 (MLs.C. LYETL.

PLAINTIFI'S OBJECTION: This instruction is not paestrally wriliTen
and constitutes legal argumentT rather than instruction of legal
principle.



DIEFENDANT ' 2 QUPPLEMEMTAL [METRUCT [0 =0 L1

{NAMAGES UNDER SECTION L3983

“:acal povernmental bopdies . . . can pe sued directly under
Sepcion 1983 for monetlary. dec:aratory or ilajunctive reliel where
the actiopn that is a2lleged to he wnconstitutional implements
or executos & policy. statement. ordinance, regulation. or decision
gificial ly adepted and aromulgatied by that body s nfficers. . . "

Yonnll v. Dept. of Social %ervices, w316 U.S. 658 [(19781; see also,
Iaxioy v. ily gl M. Charlestan, 5331 F.5upp. 248. 1255 1D.5.C,
1382,

'n ordar to show = vielation by a municipality, Mr. Floteher
st nhuw that fhe empiovess werco arting according to zome official
aalivy or ragulation =r custom of Lhe ity when his rights were
violated.

Wonell v. Qept., of Secial Services, G436 .5, 658 (1978): see als
Jaxlevy v. City of M. Charleston, 313 rF.Supp. 1263, 1223 D.35.4.
THE2).,

]

2

"o establish this policy or custom. Mr. Fleteher must show o
"persilstent and wide spread  uractice. Morcowver, actual orT
ropstructive knowledge in sych wvustoms must be attributed Tto 4
governling boedy or -he municipality. Normal random acts or .salated
‘ncidents are insuificient to ecstablicsh a cuslom or policy.”

DepPew v. City_ol St. Marys, Ca., 787 F.2d4 1494 [(11th Cic. 12860
sep alse Bennotl ¥. Citv of Slidebl, 728 r.2d 762 (5ih Cir.d cert.
denred, 472 1.5, 1016 [(13228%): Duminguez v. Seampg, 603 F.4d 137 0 2d
Cip.! eort. denied, g 1.5, 917 1979} Hathnwaw v. Stone, GRY
F,Supp. 03 (D, Mass. "YR8): fhelbw v. Tity of Atisnta. 5¥E 7. 3upp.
1568 (~.D.Ca. 198&;.

PLAINTIFF '3 GRIECTION: This instruction = not neutrally written
and constiivtes legal argument rather than instruction of legal
principle.



DEFEMMAMT * 3 SUPPLEMENTAL TNSTRUCTION MG, i

[FALSE 1MPRISONMENT)

balse Imprisonment is defined as a Jdeprivation of a prrson’ s
liberzy withoui lawlul justification. Ta establish & cause of
sckion far false imprisonment, Mr. Fietcher must demonstrate that
11 the Defendnntls restrained him, 21 the restraint was intentional,
and 3] the restraint was unlawful.

Caldwell v. K-Mart Corp.. me =.C. 27, Lyh 5.E.2d 21 [Ct. App.
1991 cert. depied. (13920,

An mction for “alse imprisonment cannet oe maintained where
ape Ls arrrcted by jawful aurthor:ity.

—

Tones v, Cilv of Columbia. 21 5.0, 02, mmg S _oF.24d L5 1Lrus00.

In urder for an arresl to be lawiul, nronabie cause must mxlst
to arrest Wr. Cltetehor on the charzes broughl against him.
Srobabhle cause 15 defined as a goed faith heliicf Lhaz 3 oerson is
zguilty of a crime when this belief rests on auch grounds as would
induce an ordinarily prudent and cautieus perzon, under the
circumstances, to believe likewise. it iz vour job asz members of
the jury to determine whether probable cause existed in thizx case.

Id. nt G&3.

PLAIMTIFF 'S OBIECT IOM: This instructien is ret nmewt-ally written
and ranstitutes iefal srgument Jather than iasTruction ot legal
princigln.



SEFFMCANT '3 SUPPLEMENTAL [NSTRLUCTION 0. L

{NARDOWLY TALILOREDR)

4] thoush = ordinance  or law vestricting =peech must be
narrowly ialiored. it need a0t we the ileast intrusive means of
serving the govaroment ' s inlerest.

sm, 9t U.S. TR:, 128 .01, 2746 19890

Ward v. Hock Against Faci '
o W17 S, E.Ed TN {1993,

Beautort v. Paker, _ _ 3- -

L

PLAINTIFF'S OEIECTION: The rcase ai bar does not invalve any
written ordinance, law, statuara  of reeulation passed Dy a0y
legirziative bhody and therefore this fpsiruction i3 not -elevant.



MEEENDANT' S SUPPLEMENTAL (NSTRUCTION NO. 44

VVAGUENESS Y

A slatetle proniblling speech musT nol Le UReorsT Lutional 1y
VAT, The rongept ol vaguenassi or ‘mgefipnitensss rosls o oan the
conslitutionai principln Imat procecural due process ~qraeires failr
notice and proper standards for adjudicaliun. The primary isSues
involved are whelhoer the provisioos =t @ penal wiatulz are
sufficirntly d=finite Lo give reasonable notice nf the prehibited
copdect la these who wish to aveid its penaltles and to appraisc
judpe and jury of standards for the determination af guitt. f the
statute is so chscure that persons 41 common Lntelligence must
mecessarily EUEeSSH al i1ts meaning and difier as [ ks
applicahility, it 15 uncans titutianal.

Regulort v, Baker. | 5. C Co437 9. E.2d 870 (19931 Slaze

. Aspert, 287 S.i. Lt L 5. F.2d &05% 11UTL] fart. denjicd, woil9
.S, 966 (13727,

PLAINTIFF'S OBJECTION: The rnase at Sar does not Lovelve any
written ordinance, law, statute ofF regulation passed by any
tegislative body and -herefore this instruction is not relevant.



MEFEXIANT ' 5 SLPPLEMENTAL INSTRUCTION RO. L

{OVER3IRUEADTH

A silstute iz upceonstitutienally overbroad if its enaciment
reaches a substantial amount agf constitutionally protected conduct
5o as to be incoasistenl wiih the First Amendment F has a chilling
alfecl on protected oxpression.

Vaszaciusetts v, Oakes, 109 $.C1. 2632 (1989): Pops v. Barcy. HHS
5. 312 {1987 ).

PLAINTIFF'S QRILCTTION: The «ase ot ar dacos ot _nvolve  snv
wrillen ordinaroe. law. <tlmtute or Tefulation zasaca by ooany
legiclative body and therefore chis instruction is not rolevant.



DEFEMDANT '3 SUPPLEMENTAL TRETRUCTION NO, L5

(RRDEM T TRODEDY

Aduly enacted orainansc is presumerd constitutional: the party
attacking the ordinance Dears the hburden of proving 1ts
unconstitulienal ity heyvond a reasonable doubt.

Rathsehily v. Richland Ctv. Bd. of Adjustment, 5.C.
430 S.E.2d 853 (1%92;.

Beaurlort v. Baker, 5.0 , L32 o 3,E.2d 70 1199733

This is so even where the ordinaonce aiiegedly vielates First
Amendment rights.

Beaufort w. Gaker, 5.C. . 432 S5.E.Z3 470 (1992); Thomscn
Newspapearc., nOc. v, ity of Florence, 237 3.0. 1%, 1R S.E.2d 324
1 19%30.

PLAINTIFE 'S GRIECTION: The ase at Lbar does not involve any
written crdinance, law, statute or regulation passed by any

tegislative hody and itherefore this instructisn is net relewvant.



DEFENDAMT'§ SUPPLEMENYAL IMETRUCT ION MO, b7

(TEST FOR RUESTRICTING SPRECH 1M A PRIVATE FORLM}

Irn erder for an ordinaneco which -estricts speech Lo survive
cunstiluticnal scrutiny the ordinance must 1Y be reasonably related
to a legitimatie movernment interost. 21 be viewpoint newtrazl. and
1] leave open alternative channels of communication.

Harelwood Schowol Gizstrict +. Huhlmeier, &4 1.5, ZE0 i 1OBREY:
Cornelius v. MAALE legal “efense & Educational Fund, 723 L5, TRE
[1985%; City Couneil <f las Angeles v. Taxpayers for Vincent. LLG
‘U.S. TE9 (19%41; Perry Educations Agsn. ¥. Perry Local Educators’
Assn., uen 1.3, 37 [ 1933,

PLAINTITF'S QRJECTION: The vase at har does not inveive any
written ordipance. law, skatute ar regulation passed by any
legislative bogy and +heretore this ‘nstruclici s not relevant.



PLAINTIFF’S SUPPLEMENTAL INSTRUCTICN NO. 48
{Protecticn of Frea Speech)

"p fupnction of free speech under our system of government is
to invite dispute. Tt may indeed best serve its high purpase when
it induces a condition of unrest, creates dissatisfaction with
conditions as they are, or even stirs peaople to anger. . . That 1s
why freedom of speech 1is protected against censorship or
punishment, unless shown likely to produce a clear and present
danger of a serious substantive evil that zises far above public
inconvenience, apnoyance or unrest.”

Fdwards . South Carclina, 372 U.3. 223, S.CE.
L.Ed.2d , (18483

The Defendants abject to this charge because it is not a
statement of law but merely dicta. Furthermare, the guotaticn is
incomplete and, if charged at all, shonld include the cancluding
santence: "The Fourteenth Amendment does not permit a state to make
criminal the peaceful expression of unpopular views." Edwarda v.
South Caralina, 372 U.S. 229 (1983).



PLAINTIFF 3 SUPPLEMENTAL CHSTROSTION HO. 49
{Public Forum)

wgtreets, sidewalks, parks, and other similar public places
are so historically ssaociated with the exercise of First 2mendment
rights that access to them for the purpese of exercising such
rights cannot wonatitutionally be denied broadly and apsolutely."

Carey v. HArown, 347 U.S. 455, 100 S.Ct. 2286, 65 L.Ed.2d 253

{1980); Hudgens . NLEB, 424 U.5. 507, 5l5, S.Ct. .
L.2d.2d s+ Amalgamated Food Pmployess Union . Iogan Valley
Plaza, 391 U.5. jo8, 31%, 2.0t ’ L.Ed.2d
{1968] .

The Defendants object to this charge bacause it ia neot a
statement of law in the cited cases but merely dicta as in, for
example, the Plaintiff’s cited case Hydgens in which the Court’s
holding was that a privately-owned shopping eenter is not a public
forum. rurthermore, the fipnal casa cited by the Plaintiff,
Amalgamated Food Empioyees Union v. Logan Valley Plaga, 391 U.8.
308 ([1968), was overruled by the Court s decision in Lloyd Corp. V.
Tanner, 407 U.5. 551 [1972}. See Hudgens v. HLRE, 424 1.5, B0O7
(1976) .




PLAINTIFF S SUPPLEMENTAL INSTRUCTION NO. 50
(Calor of State Law)

The protections of the Fourteenth amendment do not extend to
“private conduct abridging individual rights.®

Burton v. Wilmington Parking Buthority, 2163 U.3. 715, 722, 81 5.Ct.
f56, 860, & L.Ed.2d 45 {1961).

Liability under Section 1983 can attach to a municipality if
the emplayees or officers of the municipality were acting under the
caolor of state law.

42 U.8.C, 3ection 19812.
"Misnse of power, possessed by virtue of state law and made

possible only because the wrongdoer is clothed with authority of
state law, is acticn taken ‘under color of’ state law.®

United States v, Classic, 313 17.5.299, 226, 61 S.Ct. 1031, 1043, g5

L.Ed. 1368 (1941); National Collegiate Athletic Association v.
Tarkanian, U.5. . , 109 S.Ct. 454, &60, L.Ed.2d
] (198E).

The Defendants cbject to the first paragraph in this Propoged
Inztruction becauss the case cited in support is not a 42 U.3.C. §
1983 case. furthermere, the Plaintiff has couched the gquoted
lanquage in a misleading manner by taking the language out of
context. The appropriate quoted language would be as follows:
"Private conduct abridging individual rights does no violence ta
the Egual Protection <lauee unless to some significant extent tha
State in any of its manifestaticns has been found to be involved in
it.™

The agsertion in the second paragraph in this Supplemental
Instruciion is not & correct statement of the language in 42 U.53.C.
5 1933. Sge Joint Instruction Ho. 1.

The third paragraph of this Supplemental Instruction attempts
ta define "color of State law" under § 1982. However, one of the
cases cited in support of the statement of law is not a § 1983
casae. United States v. Classie, 313 U.S. 299 (1941) is a voting
rights case under 18 U.S5.C. §52. Although the second case cited in
support of the statement is a § 1983 case, the quoted language is
dicta in that case and not a statement of law. Sge National

Colleqgiate Athletjc Association v. Tarkanian, 488 U.5. 173 (1988).




